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REPORT OF THE JUDICIAL COUNCIL 
PROBATE LAW ADVISORY COMMITTEE ON 2008 SB 431

BACKGROUND

In 2008, the Legislature passed Senate Bill No. 431 (a copy is attached at page 5) which
amended four sections of the Probate Code to increase the dollar limitations in those sections.  The
four sections relate to the allowance to spouse and minor children (K.S.A. 59-403), the homestead
allowance under the elective share of spouse (K.S.A. 59-6a215), the transfer of certain personal
property by affidavit (K.S.A. 59-1507b), and the refusal to grant letters of administration (K.S.A.
59-2287).  Senate Bill 431 was proposed by the Judicial Council’s Probate Law Advisory Committee
(PLAC) and recommended by the Judicial Council. 

 In April of 2008, Larned attorney Ronald D. Smith wrote Senate Judiciary Chair John Vratil
and House Judiciary Chair Mike O’Neal (a copy of Mr. Smith’s letter is attached at page 7) stating
that he sees potential problems with K.S.A. 59-1507b, as it was amended, and stating that:

“Doubling the size of the accounts subject to the process doubles the
possibility the creditors may not get paid, especially the funeral home,
which is usually the largest potential creditor.  There is also the
possibility that SRS Estate Recovery Unit has a claim that needs
resolving but the cash is gone before they can react.”

In addition, Mr. Smith stated that: 

 “We believe the remedy lies with having the financial institutions
freeze those accounts for 90 days after the filing of the affidavit. 
Further the bank should send a copy of the affidavit to the ERU
within ten days of filing of the affidavit.”

The Judicial Council’s Probate Law Advisory Committee proposed SB 431 after a review
of all the dollar amounts in the Probate Code.  It had been eight years since the Committee last
conducted a similar review, and the Committee conducted the review to determine if there were
either policy reasons or needed cost of living adjustments that indicated some dollar amounts should
be increased in the Probate Code.  The Committee concluded that, among other changes it proposed,
the dollar limit in K.S.A. 59-1507b should be increased from $20,000 to $40,000 for several reasons.

! It had been eight years since the last increase in the dollar
amount limitation in K.S.A. 59-1507b and inflation had
diminished the value of the $20,000 dollar limit.



! None of the PLAC’s 13 members were aware of any problems
with the operation of the existing statute.

! K.S.A. 59-1507b had been amended three times since 2000
and no information about it being used improperly was
brought to the attention of the PLAC or the Legislature when
the proposed amendments were being considered.

! Small estates are expensive to probate because of certain
fixed costs in probating an estate of any size.

! The experience of the PLAC members and Judicial Council
staff is that the affidavit process is frequently used and both
clients and attorneys appreciate the time and cost savings of
K.S.A. 59-1507b.

The letter written on behalf of the Topeka Bar Association’s Probate Committee
independently reached similar conclusions in supporting the change.  The letter is attached at page
9.

ISSUES RAISED BY MR. SMITH AND RESPONSES

Mr. Smith raised several specific points in his letter to which the PLAC would like to
respond.

“Doubling the size of the accounts subject to the process doubles the possibility creditors may
not get paid, especially the funeral home.”

The PLAC members all reported that, in their areas of the state, funeral homes
do not provide services until a contract is signed with someone who agrees to be
responsible for the costs of the funeral.  The experience of the PLAC is that funeral
homes do not provide services and then hope to get paid.

The PLAC is of the opinion that the increase in the limit in K.S.A. 59-1507b
will likely have no effect on funeral homes.  Because the average funeral is less than
$20,000, the likelihood of the funeral home being paid is the same under both
versions of the statute.

“There is also a possibility that SRS Estate Recovery Unit has a claim that needs resolving
but the cash is gone before they can react.”

The SRS Estate Recovery Unit no longer exists.  For the last several years it
has been a part of the Kansas Health Policy Authority.  However, it’s function
remains the same.



The raising of the dollar amount of personal property that can be transferred
by affidavit in K.S.A. 59-1507b from $20,000 to $40,000 will have no effect on
resolving claims by the Health Policy Authority because, if the person is subject to
estate recovery, this means they will have been on Medicaid, and Medicaid rules
provide they cannot have any cash or liquidable assets greater than $2,000.  

The letter written by Brian M. Vazquez, Deputy General Counsel of the Kansas Health Policy
Authority, discusses the $2,000 limitation and expresses his opinion that the use of the 59-1507b
affidavit does not forestall a creditor-initiated probate action.  A copy of Mr. Vazquez’ letter is
attached page 11.

“We believe the remedy lies with having the financial institutions freeze those accounts for
90 days after the filing of the affidavit.”

The PLAC does not agree.  Long-time probate practitioners recall when all
accounts were frozen for a time after death and they found that system cumbersome
and inefficient.  Their recollection is that the banks sought to have that freeze
eliminated and would likely oppose a statute freezing accounts after death.

Also, several funeral homes have contacted the Judicial Council for the forms
for use under amended K.S.A. 59-1507b.  The PLAC infers from these contacts that
funeral homes make these forms available to persons who then use them to obtain
money from the decedent’s assets to pay for the funerals.  In that case, a 90-day
freeze on accounts would actually delay payment to the funeral home.

The letter written on behalf of the Wichita Bar Association Probate Committee, which is
attached at page 13, touches on this issue and supports the amendment the 2008 Legislature made
in K.S.A. 59-1507b.

OTHER STATES

The PLAC reviewed the chapter relating to Small Estates Procedure from Jeffrey A.
Schonblum’s book 2003 Multistate Guide to Estate Planning.  Almost every state has a simplified
procedure for small estates.  Some states have an affidavit procedure, some states provide for
prompt probate of a will through summary administration, and  a large number of states (like
Kansas) provide for both procedures.  Some states require notice and some do not.  Some states
require a hearing and some do not.  Most all states have a maximum dollar amount above which
the small estates procedure cannot be used. 

Most states that have an affidavit procedure similar to Kansas do require that 30 days elapse
before the personal property is distributed.  An example of a state that has an affidavit procedure
similar to Kansas, and like Kansas does not require a waiting period, is Illinois.  Illinois recently
raised the limit on the maximum amount that can be transferred by affidavit from $50,000 to
$100,000.



OTHER OPINIONS

In order to obtain the opinions of a larger number of probate practitioners than serve on the
Probate Law Advisory Committee, the PLAC wrote the Kansas Bar Association’s Real Estate,
Probate, and Trust Law Section; the Johnson County Bar Association’s Probate Bench/Bar
Committee; the Topeka Bar Association’s Probate Law Committee; the Wichita Bar Association’s
Probate Committee; and Brian Vazquez of the Kansas Health Policy Authority.

Responses have been received from the Topeka Bar Association’s Probate Committee, the
Wichita Bar Association’s Probate Committee and Brian Vazquez of the Kansas Health Policy
Authority.  Those responses are referenced in this report and are attached.

CONCLUSION

The Probate Law Advisory Committee proposes no change in K.S.A. 59-1507b, but
acknowledges that, if the dollar amount is increased in the future, consideration should be given to
a 30-day waiting period before the personal property can be distributed.




















